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THE present number ends Volume III, 
and our readers will observe we have 
extended this volume beyond the twelve 
numbers of which Vols. I and II were 
each composed, that the new Volume, 
IV, might start with the beginning of 
the year. Hereafter, the JourNAL will 
be made up of twelve numbers to a vol- 
ume, and two volumes a year, commenc- 
ing January 1 and July 1 respectively. 

We are anxious that every subscriber 
should preserve his numbers by binding. 
They constitute a current record of the 
decisions of the courts upon banking 
dealings and practices, of great value 
for purposes of reference. Back num- 
bers can be procured from the publica- 
tion office to complete any volume, and 
they will be furnished subscribers at a 
discount. 


THE report of the comptroller of the 
currency shows him to be enthusiastic 
over the merits of the national-bank 
system, and well he may be, for the his- 
tory of the system makes, truly, a splen- 
did showing. The statistical information 
embodied in this report is of great value, 


and must have involved great labor in 
its gathering and compilation. The sta- 
tistics of the amount of drafts drawn by 
national banks in a single year, now 
first given, taken in connection with 
those relating to the proportionate use 
of drafts, checks, and other substitutes 
for money, will enable the statisticians, 
the comptroller points out, to approxi- 
mate the amount of the entire volume of 
‘business annually passing through the 
banking institutions of the country, and 
to form an intelligent opinion of its 
character. 


Noraries in Indiana will find several 
points regarding the sufficiency of a no- 
tice of protest, ruled upgn by the su- 
preme court of Indiana in a case pub- 
lished herein. Among others, the suffi- 
ciency of the figures 3-14-1884 and 
2-11-84 as designating the respective 
dates of the notice and of the bill pro- 
tested. While the figures are upheld as 
a sufficient legal designation of dates, 
and while, furthermore, the practice is 
common so to describe months by nu- 
merals, we cannot but express our pref- 
erence for the good, old-fashioned way 
of -writing out the names of the months. 
The numerical designation involves a 
slight mental arithmetical calculation by 
many before the idea of the month rep- 
resented is grasped, and while the rule, 
of course, is to place the numerals in the 
order of (1) month (2) day (3) year, this 
might not be invariably followed, and a 
contrary course might, in some instan- 
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ces, work confusion or trouble. People 
sometimes write the date first and the 
month next, as 5 June, 1890, and if fig- 
ures were used in the same order to rep- 
resent this date, they would be 5-6-1890, 
which, to the numerical writer in gen- 
eral, would represent May 6. 


An interesting case, involving the 
right of a hank to apply a deposit made 
to its depositor’s account upon his debit 
balance to the bank, to the exclusion 
and dishonor of a check drawn by him 
against such deposit, will be found here- 
in. Ordinarily, of course, a bank has an 
undoubted right to apply any deposit on 
general account, to a balance of the de- 
positor in its favor. But if the deposit 
is not general, but fora specific purpose, 
known to the bank, the case may be diff- 
erent. The present controversy is of the 
latter class. 

One Dixon was a depositor in a New 
York bank, and had so exercised his 
prerogative of drawing checks, that his 
balance had disappeared, and its place 
had been supplied by debit entries rep- 
resenting an indebtedness to the bank. 
In this cheerful state of his account, one 
Straus, who appears to have had a com- 
fortable balance in his own bank, and 
who also knew of the other’s lack of 
funds, conceived the idea that he would 
like to obtain the use of Dixon’s check— 
for what purpose the case does not dis- 
close—and himself deposit funds in 
Dixon’s bank to meet it. Dixon was 
willing and drew his check for $11,775, 
which he gave Straus, and the latter 
drew a check on his own bank for $11,- 
787.50 which he had certified, and then 
deposited in Dixon’s bank to the latter's 
credit, notifying the bank at the time of 
the deposit that it was intended to meet 
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Dixon’s check for $11,775. Dixon's 
bank, however, applied part of the 
amount to Dixon's debit balance of $800, 
and this left insufficient funds to pay 
Dixon’s check. By subsequent agree- 
ment the bank paid all but the $800 upon 
the Dixon check, and the controversy 
before the court, between Straus and 
Dixon’s bank, was whether the latter 
was entitled to retain this amount which 
it had applied upon Dixon’s indebted- 
ness. 

The court holds not; that the certified 
check was not received on general ac- 
count, but when the bank received it, 
with notice that it was deposited to pay 
Dixon’s check, the money was taken sub- 
ject to the qualified purpose or trust dis- 
closed at the time of the deposit. The 
bank’s right to apply the amount in sat- 
isfaction of its depositor’s balance is 
therefore denied. 


THE cases arise with alarming fre- 
quency where notes tainted with usury, 
gambling consideration, or other ille- 
gality, are held void and unenforceable 
even in the hands of dona fide holders for 


value. A case of this kind appears here- 
in, from the New York court of appeals. 
Natural justice: of course, points to the 
maker as the party who should suffer 
rather than the innocent purchaser or 
discounter who has parted with his 
money in the utmost good faith, credit- 
ing the legality of the instrument. But 
the court says, no; the instrument is 
void, and it cannot be made the basis of 
an action, even by suchaholder. Com- 
menting on this subject in a previous 
number, we expressed the view that the 
principles of estoppel should govern in 
such cases, to prevent the maker from 
shielding himself from liability behind 
the illegality of the instrument. The 
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court, in the present case, however, holds 
that the principles of estoppel are not 
applicable, and that a bona-fide holder 
has no remedy against the maker on a 
note void by reason of usury. 

If there is no other remedy, the law- 
maker should step in and legislate upon 
the subject in the interest of bona-fide 
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holders. But it would certainly seem 
that in well-established principles of 
law, some remedy exists, if not on the 
note, then irrespective of it, to render 
the maker, who is the guilty party con- 
tributing to the wrong, liable to the in- 
nocent purchaser for the money ad* 
vanced. 


DUTY OF SAFE-DEPOSITORIES TO THEIR PATRONS. 


A very interesting and instructive case 
is accorded considerable space in our 
present issue. It relates to the duty 
which a depository or bailee for hire 
owes a depositor in the care and safe- 


keeping of-deposited property, where it 
is attempted to be seized by officers of the 


law, armed with process. As not only 
regularly organized safe-deposit com- 
panies, but frequently banks, assume the 
relation of bailee for hire, the carefully 
considered opinion in the published case 
will interest many and afford much light 
upon their duties at a time when the de- 
mand for relinquishment may be so im- 
perative, and surrounded by such show 
of legal right, backed up by apparent 
ability to enforce it, that cool, calm 
judgment, may prove a rank deserter, 
and leave the anxious custodian only 
partially equipped to determine his 
course of defense or submission. 

At the outset, one thing is clear—that 
a bailee for reward may excuse himself 
for failure to deliver the property to the 
bailor when called for, by showing that 
the property was taken out of his cus- 
tody under the authority of valid legal 


process, and that within a reasonable time 
he gave notice of that fact to the owner. 
Cases are cited in the opinion in support 
of this. 

But it is not in such cases that the 
difficulty arises. . It is where the validity 
of the process may be questionable, or 
where the official exceeds his authority 
in executing it, by seizing property not 
covered by its provisions. The case 
published is of the latter class. Under 
a search warrant for the seizure of 
United States bonds alone, the entire 
contents of a safe deposit box, including 
besides such bonds, various kinds of 
securities, were appropriated. As to all 
this other property, there was no war- 
rant of law to authorize its seizure and 
removal. The interesting question is 


‘therefore considered by the court, of the 


measure of resistance a bailee for hire is 
in duty bound to exercise, to prevent 
the removal of property sought to be 
taken by law officers under a warrant 
which, in fact, contains no authority for 
its seizure, and the steps the bailee 
should take to reclaim such property, 
after its removal. Upon the degree of 
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resistance necessary to prevent seizure in 
such case, the sufficiency of two extremes 
of action are ruled upon, viz. : 

1. The bailee is wot bound to resist 
the execution of the warrant by the em- 
ployment of force. 

2. But the mere making of formal 
protest, without more, is insufficient. 

This latter was the extent of resistance 
of the officers of the safe-deposit com- 
pany in the present case. Between these 
two extremes, therefore, the duty of the 
bailee for hire in resisting unwarranted 
process lies, and the court in discussing 
the circumstances of the case before it, 
points out many things which the com- 
pany might have done, but omitted to 
do, in the line of its duty, the inference 
being that if it had done all these things 
its legal duty would have been fulfilled. 
Upon the company’s duty in the prem- 
ises, the court says: 


The defendant could have used such means to 

. prevent the removal as would be proper and jus- 
tifiable in case the same parties attempted to re- 
move it without having any warrant or legal 
authority whatever. In carrying away property 
not called for or described in the warrant, the 
police and other persons assisting them were 
trespassers, and we think that the defendant's 
officers neglected to make such opposition to the 
trespass as they could and should have made 
under all the circumstances. The police could 
not have properly proceeded to execute the war- 
rant without first exhibiting it, or at least stating 
jts contents, and it must be assumed that they 
would have done so if requested. There is no 
proof and no finding that after the safe was 
broken open and the tin box found to contain 
property not mentioned in the warrant that the 
defendant's officers called the attention of the 
police to this fact or forbid its removal. Indeed, 
none of the defendant’s officers asked to see the 
warrant or informed themselves in regard to its 
contents, or took any means to ascertain whether 
‘the contents of the box or any part of it was 
called for by the process under which the police 
assumed to take possession of the property and 
remove the same from the defendant’s custody. 
They made no attempt to notify the plaintiff of 
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what had transpired, although they had her 
name and address, and she resided not more 
than three-fourths of a mile distant. They made 
no attempt to procure a return of the property 
which seems to have been delivered to the dis- 
trict attorney, instead of bringing it before the 
recorder, according to the command of the war- 
rant, to be ‘‘ dealt with according to law.” We 
think that the defendant's officers neglected to 
exercise in the care and keeping of the property 
which the plaintiff had confided to their charge, 
that degree of diligence and fidelity to which 
they were bound by the terms of the contract 
under which the property was deposited in the 
defendant's vaults, as wellas by the legal rela- 
tions which they then assumed to the plaintiff. 

And again: 

But in this case the persons who took the prop- 
erty had no process that authorized them to do 
so, and hence the defendant had the right to 
make such resistance to it as they would have 
had if the same parties attempted to take it with- 
out any process whatever, and if overcome by 
surprise and force they could pursue and reclaim 
it by legal proceedings or otherwise in the same 
manner as if the search warrant had not been 
procured. When property in the custody of a 
bailee for hire, is demanded by third persons, 
under color of process, it becomes his duty to 
ascertain whether the process is such as requires 
him to surrender the property and if it is not, then 
it is his right and duty to refuse, and to offer 
such resistance to the taking and adopt such 
measures for reclaiming it, if taken, as a prudent 
and intelligent man would if it had been de- 
manded and taken under a claim of right to the 
property by another, without legal process. 

The defendant did not discharge the duty that 
it owed to the bailor and owner of the property 
by merely making a formal protest against en- 
tering the vaults where the property was. A 
pérson who would allow his own property to be 
taken from him under like circumstances, and 
without doing more to prevent such a result, or 
to repossess himself of it, when taken, could 
scarcely be called a prudent man. It follows 
that the defendant has not shown that the prop- 
erty was taken from its possession by legal pro- 
cess so as to excuse its loss.” 


These extracts from the language of 
the court convey a fairly clear idea of the 
duty and course of action incumbent 
upon a safe-deposit' company or other 
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bailee for hire, in the protection of de- 
posited property, where attempted to be 
taken by process of law. If the process is 
validandlegalthe depository is protected 
in the relinquishment, but if of doubt- 
ful validity or scope, or clearly inappli- 
cable to specific property sought to be 
taken, something more than mere verbal- 
ly protesting and objecting is required. 

One other suggestion may be perti- 
nent. A corporation or individual who 
receives on deposit, for compensation, 
property for ‘safe-keeping, assumes the 
relation of a bailee for hire, and is 
charged by the law with the duty of ex- 
ercising ‘‘ordinary care”’ over the de- 
posit. While in the present case, the 
duty of the depository was set forth in 
its written contract with the depositor 
under which it was held ‘‘ to the diligent 
and faithful performance of their duty 
by the officers and employees of the 
company,” it plainly appears from the 


decision of the court that the facts shown 
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constituted a violation of the common 
law duty of a bailee for hire, as well as 
a violation of the written contract. The 
law announced, therefore, is applicable 
to all corporations or individuals holding 
that relation. 

A second question, unnecessary of 
mention here, is passed upon by the 
court as to the effect upon the liability of 
the depository of transactions in regard 
to the property, had after its removal 
from the latter’s possession. 

In 1 Banking Law Journal, 196, an in- 
quiry is discussed as to the liability of 
a bank renting safe-deposit boxes, for 
loss by fire or burglary and this same 
case, decided by the lower court, is re- 
ferred to as an instance where it was held 
that the company was not responsible 
‘* where the contents of a safe have been 
taken by an officer of the law under pro- 
cess, even where property has been taken 
not included in the warrant.” The 
published case reverses the lower court. 
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THE COMPTROLLER’S REPORT. 


The annual report of the comptroller 
of the currency to the second session of 
the fifty-first congress, brief mention of 
which was made in our last, is again ad- 
verted to, that we may present more 
fully some of the salient points of inter- 
est therein set forth, although any ap- 
proach to publishing its eighty-two 
printed pages in full is out of the ques- 
tion. 

The comptroller begins by stating 
that in 1865 nearly all banks inthe Uni- 
ted States operating under the laws of 
the several states, entered the national 
system, hence the accessions for that 
year were abnormally large; and he 
points to the fact that the number of 
associations (307) added to the system 
during the period covered by his report, 
is greater than for any other twelve 
months since that date. A larger num- 
ber of associations are now in operation 
than ever before, and the additions made 
since the last annual report to the sur- 
plus and undivided profits of the banks 
composing the system, evidence the 
fact that they have never been more 
worthy of public confidence than at the 
present time. A table is given showing 
the number and capital of new banks or- 
ganized during the year ending October 
31, 1890, in the various states and terri- 
tories, Texas leading with 63, a large 
showing truly. The figures given in- 
dicate that the system has maintained 
and is increasing its hold upon the busi- 
ness communities of the leading states 
east of the Mississippi river, as well as 
those located farther west and south. 
Viewing the increase, figures of condition 
and operations of the national banks for 


the year last past, the comptroller says: 


It thus appears that the persistent attacks 
made upon the national system, based, as a rule, 
upon misinformation and mainly incited by base- 
less prejudices, have failed to bring about its de- 
struction or prevent its steady, indeed, rapid ex- 
tension in all parts of the United States. The in- 
voluntary confidence reposed by the people at 
large in the associations of which it is composed, 
growing stronger each succeeding year, has at 
last compelled their establishment in many com- 
munities long falsely taught to regard them as in- 
struments of oppression and inimical to the pub- 
lic good. So the material and financial interests 
of the citizen prove, in time, more potent than 
the political prejudices of the partisan. 


Following this view of the growth and 
present prosperity of the national bank- 
ing system, the comptroller presents a 
table exhibiting the number of banks or- 
ganized, failed and liquidating, and the 
net increase numerically each year since 
1863. From this itcan be seen that the 
net increase in the number of associa- 
tions during the last year, after deduct- 
ing the failed and liquidating, is 248, as 
compared with 168 the previous year, 
and 127 the average of the preceding ten 
years. The comptroller says: 


When the difficulties with which national bank- 
ing associations are obliged to contend are duly 
considered, the continued growth of the system 
at an accelerating rate is remarkable. In spite 
of the fact that they are subjected to onerous re- 
quirements in connection with the issue of cir- 
culating notes, which has become unremunera- 
tive, they still find themselveg obliged to main- 
tain their national character, in obedience to the 
desires of the public at large, which places secur- 
ity and economy above all other considerations 
in choosing the institutions through which its 
banking operations are to be conducted. 

It would seem to be at variance with public 
duty to further delay granting such a just meas- 
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ure of relief as would properly facilitate the és- 
tablishment of these necessary agencies at all 
points within the national domain where bank- 
ing facilities are now inadequate. 

It is capable of demonstration that the relief 
required is in entire harmony with the best in- 
terests of all, and that the burdens now unneces- 
sarily and unjustly imposed rest at last upon the 
productive industries of the country. 


In the report for 1889, the comptroller 
used the following language: 


In the opinion of the comptroller the law gov- 
erning national banks should be amended so as 
to produce the following modifications: 

(1) The minimum deposit of bonds to secure 
circulation should be fixed at 10 per cent. of the 
capital stock in respect to all associations having 
a capital of $300,000 or less, and for all banks 
having a greater capital a minimum deposit of 
$30,000 in bonds should be required. 

{2) Circulation should be issued to the par val- 
ue of the bonds deposited. 

(3) The semi-annual duty on circulation should 
be so reduced as to equal one-fourth of one per 
cent. per annum. 


He now says: 


These recommendations are renewed at the 
present time, without modification, except as to 
the first proposition, which might be so changed 
as to fix the minimum of bond deposit at the nom- 
inal sum of $1,000 for each association, without 
referente to the amount of its capital stock paid 
In. 

The recommendations above quoted were 
made before the assembling of the present Con- 
gress, and prior to the passage of the act of July 
14, 1890, providing for the monthly purchase of 
4,500,000 ounces of silver bullion, and the issue 
of the treasury notes in payment therefor. The 
opinion had generally obtained that the amount 
of money then in circulation was insufficient and 
it was presumed by the comptroller that congress 
would not favorably consider so radical a change 
as the reduction of the minimum bond deposit 
of each association to $1,000, until some pro- 
vision had been made for additional circulation 
of some character. 


The passage of the bill above mentioned, au- 
thorizing the issue of notes in payment for silver 
bullion, is generally accepted as indicating the 
adoption of a new and permanent policy on the 
part of the general government, and as tanta- 
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mount to a declaration that the national banks 
are not to be made use of in the immediate fu- 
ture to supply the country with the additional 
circulation required. 

This opinion is strengthened by consideration 
of the fact that bills formulated with great care 
and early introduced in Congress, providing for 
an increased and permanent issue of national 
bank notes, have not been seriously considered 
in the congressional committees having jurisdic- 
tion of the subject-matter. 

Whatever may be thought as to the expediency 
of the course above indicated, it is the part of 
wisdom to promptly adjust matters to the new 
conditions. lf it is true that bank notes are not 
now needed in providing the money supply nec- 
essary to the proper conduct of the business of 
the country, then there is no just reason for 
continuing the enforced issue required by exist- 
ing laws. 


In recognition of this fact, the comp- 
troller says a bill (S. 3842) was reported 
to the Senate by Hon. John Sherman, 
on the 15th of July last, from the com. 
mittee of finance, which provided: 


(1.) That no association shall be re- 
quired to maintain a bond deposit of 
more than $1.000 to secure circulation. 


(2.) That every association may issue 
circulation equal to the par value of its 
bonds so deposited. 


(3.) That the monthly withdrawal of 
bonds under the act shall not exceed 
$3,000,000 in the aggregate. 

Under all the circumstances the comp- 
troller has no hesitation in earnestly 
recommending the passage of this bill, 
and he discusses the measure at length 
for the reason that no other legislation 
seems probable during the second session 
of the present Congress, and he deems 
it to be of very great importance that so 
much, at least, should be done for the 
relief of the associations under his official 
supervision. Continuing, the comptrol- 
ler says he has not, however, in any de- 
gree modified his views as to the neces- 
sity for a reduction of the rate of duty 
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imposed upon national bank currency. 
The imposition of such a tax can not be 
successfully defended upon any ground. 
The necessities of the government can 
not be pleaded as an excuse, nor is it 
true that any ordinary deficit in revenues 
would justify the general goverment in 
making the issue of circulation obligatory 
upon the banks, and then in taxing them 
for the involuntary exercise of a franchise 
which is without value. 

The rate of duty, above recommended, 

‘one-fourth of one per cent. per annum, 
would produce a sum more than suffi- 
cient to reimburse the government for 
all expenditures on account of the banks, 
the entire salary-list of clerks included. 

Coming next to the subject of depos- 

its, the comptroller says: 


The deposits of a national bank are now its 
principal source of profit. Originally they 
realized a profit upon circulation as well as de- 
posits. The high rate of premium commanded 
in the market by the interest-bearing bonds of 
the United States, which are required to be de- 
posited by these banks as security for their cir- 
culation, has rendered the issue of circulating 
notes, in most localities, unprofitable. 

Hence national banks now organizing issue 
only so much of circulation as is obligatory 
under the law. They are fully cognizant of the 
fact that no profit will be realized on account of 
the right to issue notes, and proceed in their or- 
ganization mainly because of the gain to result 
by reason of deposits. 

The deposits of a bank usually bear aclose re- 
lation to the degree of confidence reposed in it 
by those who live within the sphere of its busi- 
ness activities. The unprecedented success 

, which has, as a whole, attended the operations 
of banks in the national system during its twenty 
eight years’ trial, has inspired a degree of confi- 
dence not attained by any of its predecessors. 
In the early years of the system, depositors were 
in some degree doubtful as to its success, and 
deposits were- correspondingly meager. As a 
consequence, banks were then organized chiefly 
to secure the profit on circulation. 

It is curious to note how steadily the relative 
proportion of deposits to capital has increased 
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from year to year, and how close a relation the 
increased gain by reason of augmented deposits 
bears to the diminished profits by reason of note 
issues. This is illustrated by noting the relative 
increase of capital and deposits during the period 
extending from January i, 1866, to October 2, 
1890. At the former date the aggregate capital 
of all national banks amounted to $403,357,346, 
and their individual deposits were $520,212,174. 
At the latter date the aggregate capital had in- 
creased to $650,447,235, and the individual de- 
posits to $1,564,845,275. During this period of 
twenty-five years the capital stock account shows 
an increase of $247,089,889, equal to 61 per cent. 
while the individual deposits exhibit an increase 
of $1,044,633,101, or over 200 per cent. 

This comparison indicates that the rate of in- 
crease of deposits has been relatively three and 
and one-half times that of capital. While this 
growth is, in a certain degree, attributable to the 
general increase of the capital and business of 
the country, it is to a great extent owing to the 
age of the system and the unexampled success 
which has attended its operations and the 
increased confidence thereby inspired. What- 
ever may be the opinion entertained with regard 
to the expediency of granting to banks the right 
to issue notes for circulation, it will be univers- 
ally conceded that the public welfare is promo- 
ted by the augmentation of bank deposits. In 
this respect we find the interests of the banks 
and of the whole people identical. It is of great 
importance that the circulating medium of the 
country be kept within the channels of trade. 
Whenever the surplus earnings of wage-workers, 
the professional men, the farmers, the manufac- 
‘turers and the tradesmen are permitted to remain 
idle, in the custody of individuals, legitimate 
borrowers are caused to pay increased rates of 
interest, and business and commerce languish 
for want of adequate banking facilities. 

It is true, beyond controversy, that the national 
banking system is admirably adapted to the 
most thorough and complete utilization of the 
present supply of money, and all good citizens, 
and especially those who are honestly of the | 
opinion that this supply is inadequate to the de- 
mands of business should oppose any and all 
efforts to embarrass or destroy an admirable 
system in successful operation when none of its 
opponents is able to suggest any agency adapted 
to an equally efficient service. 


Continuing, he takes up the subject of 
interest on deposits, and eliminating 
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from the discussion, the expediency of a 
policy of paying interest when confined 
to regular customers who reside near the 
bank, or conduct business within the le- 
gitimate sphere of its operations, the 
comptroller criticises the payment of in- 
terest to non-residett depositors, main- 
taining the proposition, drawn from ex- 
perience, that no bank should habitually 
strive to re-enforce its insufficient capi- 
tal or unduly increase its earnings by 
seeking to secure the deposits of non- 
residents by the payment of interest. 

The comptroller next adverts to the 
subject of borrowed money, points out 
the marked distinction between such 
money and deposits, and calls attention 
to the established limit beyond which 
an association cannot extend its liabilities 
for money borrowed. He then points 
to the fact that sometimes in reports of 
condition, banks include re-discounts or 
money borrowed as deposits, instead of 
in theit proper place, and says: 

Ordinarjly all funds intrusted to the custody 
of a bank upon which no interest is paid may, 
for the purposes of this discussion, be classed as 
deposits. This is also generally true of funds 
belonging to its local customers, upon which in- 
terest is paid by the bank, provided that the 
rate is so low as to leave a fair profit when a safe 
proportion is invested by the bank at current 
rates. Butin ail cases where the creditor de- 
mands security and receives a rate of interest 
approximating or exceeding that paid by legiti- 
mate borrowers in high credit it is evident that 
all the conditions exist which characterize a loan 
of money, and funds thus secured can not prop- 
erly be classified as deposits. The items reported 
as deposits, which most frequently invite the 
criticism of this office arise out of transactions 
like these: 

(1.) A bank doing business in a locality where 
rates of interest rule high, negotiates with per- 
sons living at distant points, where loanable 
funds are more abundant, and secures certain 
sums for a fixed period and at a rate of interest 
current for loans at the place where the lender 
resides, issuing a certificate of deposit therefor. 

(2.) A bank similarly situated issues its certifi- 
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cates of deposit payable at a future date, draw- 
ing interest, and in some cases accompanied by 
collaterals, and places these certificates with a 
broker or agent for sale. 

(3.) An association in need of funds secures 
advances from a correspondent bank upon open 
account, or upon issue of a certificate of deposit, 
paying interest on the same, and in many cases 
pledging its bills discounted as security. 

These questionable transactions take other 
forms, but those described are the most com- 
mon. 

It is evident that in the cases mentioned all 
the characteristics of a loan of money obtain ex- 
cept the form of the instrument which evidences 
the indebtedness. The creditor in each case isa 
non-resident who expects no ordinary banking 
accommodations from the debtor association, 
and is only induced to make the transaction by 
the receipt of interest. 

To enter such items under the head of deposits 
is to defeat the administration of the law, forit is 
evident that an enforcement of the provisions of 
section 5202 United States Revised Statutes, 
will be impracticable if a proper discrimination 
is not made between deposits and money bor- 
rowed. 


The report next follows with much 
valuable and lately gathered statistical 
matter concerning domestic exchanges, 
an investigation made at the time of the 
last report having developed the fact 
that no data in reference to this impor- 
tant subject were accessible, and that, in 
fact, no attempt had ever been made to 
procure statistics bearing on this point. 
Call was therefore made upon all the na- 
tional banks for a statement of the 
amount of drafts drawn during the year 
ended June 30, 1890. 3,438 national 
banks were called upon, and 3,329 res- 
porided. The result was 

Total amount of drafts drawn during year 
ended June 30, 1890, $11,550,898,255. Of this 
amount there was drawn 


On New York 
‘* Chicago 
‘** St. Louis 

On other reserve cities 2,527,757,482 

On all other banks and bankers... 464,817,739 

From this statement it appears that of the 


total sum, the per cent. drawn was 


$7,284,982,634 
1,084,574,558 
188,765,842 
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On New York 
‘** Chicago 
** St. Louis 


The statistics, thus given above in to- 
tal, are detailed in several tables in the 
comptroller’s report. The first table 
shows the amount drawn upon New 
York, Chicago, St. Louis, other reserve 
cities, and all other banks, together with 
the number of banks drawing upon each 
and the relative per cent. drawn. Ina 
second table is exhibited the amount of 
exchange drawn by all the national 
banks which have reported, classified by 
States, arranged in the order of total 
amounts drawn, and further subdivided 
so as to show the operations of banks in 
reserve cities, and other banks separate- 
ly, during the year ended June 30, 1890. 

A third table gives the amount of 
drafts drawn by banks in the several re- 
serve cities, indicating the points drawn 
upon; and a fourth table gives the 
amount of drafts drawn by banks in the 
several states outside of reserve cities, 
with the points drawn upon. 

The magnitude of the transactions 
shown, the comptroller observes, is the 
feature which attracts attention. Calcu- 
lating from the national bank figures re- 
ceived, in an endeavor to ascertain the 
entire amount of drafts drawn by all 
the banking institutions in the United 
States doing a commercial banking 
business, the comptroller presents the 
following table: 


3,329 national banks (official)... $11,550,898,255 
109 national banks (estimated). . 287,334,573 
3,878 State banks, private bank- 

ers, etc. (estimated) 6,089,291,932 


$17,927,524, 760 


This estimate he regards as probably 
below the true amount rather than above 
it, for the reason that the amounts drawn 
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by institutions neglecting to report and 
not estimated will exceed the amounts 
in the official statements representing 
transfers between banks in the same or 
different cities, thus duplicating consid- 
erable sums and unduly increasing the 
aggregates reported. 

The comptroller next submits figures 
showing the rate of premium charged by 
the banks to their patrons on transfers 
of bank credits, and in a table submitted 
showing the rate of exchange per $100 
for each state, the average rate in the 
United States is shown to be 8% cents 
per $100 on total exchange of $11,550,- 
898,255. Comparing this with figures 
for 1859, it is shown that the average 
rate in that year was more than eleven 
times that prevailing at this time. The 
comptroller says: 


It is not claimed that this saving has been 
brought about wholly by the establishment of 
national banks. Many agencies have contribut- 
ed to this result. Chief among these has been 
the enforced retirement of the circulating notes 
ofthe old State banks, and the substitution of a 
paper currency based upon the credit of the Gen- 
eral Government and circulating at par in all 
parts of the United States. 

Next in importance was the establishment of 
the national banking system, which has resulted 
in the organization of associations at almost 
every trade centre and market town, possessed 
of ample capital and conducted, for the most 
part, by intelligent, enterprising, and experienc- 
ed officers. 

Not only has the rate of premium been reduced, 
but the losses resulting from the insolvency of 
the banks concerned in operations so vast has 
been reduced to the minimum. It is of very 
great importance to the pecple of this country 
that their banking operations shall be conducted 
with the least possible risk and at the smallest 
practicable cost. The agencies provided by the 
national bank act have demonstrated, during a 
twenty-eight years’ trial, that they meet these re- 
quirements more fully than any other known 
system. Is it not the part of wisdom to perfect 
and perpetuate it? 


The report continues with exhaustive 
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data and tabulated figures of the total 
receipts of national banks on July 1 and 
September 17, 1890, for purposes of 
comparison with similar dates in 1881, 
as to the proportionate amount of var- 
ious items entering into receipt at each 
period. The total receipts of 3,364 
banks on July 1 last, and of 3,474 banks 
on September 17, consisted of 


July 1. Sep. 17 
1.13 
+43 
1.88 
1.81 
2.34 
1.34 


Gold coin 
Silver coin 
Sy COIL, 5 so ws ct hakesncces 
Silver certificates 

Legal tender notes..............- 1.87 
National bank notes 

U. S. certificates of deposit for le- 

» gal tender notes 
Checks, drafts and 


1.52 


-03 
bills of ex- 
51.55 


-74 
Exchange for clearing-houses in- 


cluding miscellaneous items....46.56 38.72 


It thus appears that of the total re- 
ceipts on July 1, 1890, 7.50 was of coin 
and paper money, and the remainder, 
92.50 per cent., consisted of checks, 
drafts, bills of exchange, etc. On Sep- 
tember 17 it is found that 8.96 per cent. 
was in cash, and 91.04 per cent. in checks, 
drafts, and other substitutes for money. 
The percentage of checks and drafts on 
June 30, 1881 was 95.13 and 94.09 on 
September 17, 1881, the comparison 
showing an increase in the proportion 
of cash used in 1890. 

The report follows with tables pre- 
senting the resources and liabilities of 
the national banks at the close of busi- 
ness October 2, 1890; a statement of na- 
tional banks closed during the year; of 
banks who extended their corporate ex- 
istence; of those whose corporate exist- 
ence will expire during 1891; and statis- 
tics as to circulation and United States 
bonds are given at length. This is fol- 
lowed by classified tables of loans, of 
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deposits and reserve held. The comp- 
troller renews his recommendation of 
last year that an appropriation be made 
for the semi-annual publication of re- 
ports. Thesubject of ‘‘ Receiverships ” 
is treated at length. Nine national 
banks, with an aggregate capital of $750, - 
ooo were placed in-the hands of receivers 
during the year. The comptroller speaks 
of the importance of bankers referring 
to the new legal decisions continually 
arising. Figures are given in extenso 
of the transactions of the New York and 
other clearing-house associations. Col- 
lected information is given upon the 
condition of state banks, loan and trust 
companies and savings and private 
banks, organized under state and terri- 
torial laws. Concluding his report, the 
comptroller says: 

In concluding this report the comp- 
troller desires to emphasize the fact that 
the national banking system has arrived 
at a point in its history when continued 
neglect on the part of congress is as po- 
tent for evil as unfriendly action. Cer- 
tain burdens resting upon it must be 
removed without unnecessary delay if 
immediate stagnation and ultimate de- 
cay are to be prevented. It should re- 
ceive such wise and just treatment as 
will result in a healthful growth, or else 
provision should immediately be made for 
the inauguration of some new system 
more completely adapted, if possible, to 
the wants of the people. Banks are in- 
dispensable to the successful conduct of 
the various business enterprises which 
form a prominent feature in modern 
civilization. These agencies must keep 
pace with the progress made in manu- 
factures in commerce and in all forms. 
of industrial activities, or serious em- 
barrassments will surely follow. 

_ The national system must occupy the 
field or give place to another. The 
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onerous exactions from which it now 
suffers, have been plainly stated and the 
remedies now suggested are few and 
simple. They are, however, in the 
opinion of the comptroller, absolutely 
essential to its continued existence. The 
indisposition of congress to consider 
pending measures providing for increased 
issues of national-bank notes, is consid- 
ered tantamount to a declaration that 
government notes in some form are to 
supply henceforth the increasing demand 
for paper circulation. 

Those interested in the banks organ- 
ized under national authority have, as a 
rule, refrained from offering opposition 
to this plan of procedure. 

The comptroller deems it his duty, 
however, to express the opinion that the 
steady retirement of national-bank notes 
is gradually destroying that elastic pro- 
perty which is necessarily one of the 
characteristics of a perfect circulation. 
Its volume should automatically expand 
and contract so as to adjust itself to the 
varying requirements of business. This 
can best be accomplished by the re- 
demption of paper money during periods 
of diminished business activity and a 
corresponding re-issue when the move- 
ment of crops and other causes make an 
expansion necessary. Such an adjust- 
ment was facilitated by the use of na- 
tional bank notes, for the reason that 
they did not possess the legal-tender 
quality, nor were they available for law- 
ful money reserves by the banks. Hence, 
when a decreased volume of business 
caused currency to accumulate in the 
reserve Cities, national-bank notes, being 
unavailable for reserve, were presented 
to the treasurer of the United States for 
redemption. Their temporary retire- 
ment during a period of diminished use 
was followed by re-issue, and a healthy 
expansion, resulted when an increased 
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circulation was demanded. 

The coin and paper money issued by 
the government is distinctively non- 
elastic. 

This arises from the fact that the legal- 
tender quality attaches to most of the 
various issues, and all are available for 
the lawful-money reserve required to be 
held by national banks. 

For these reasons every incentive to 
redemption and temporary retirement 
during those periods of temporary re- 
dundancy which periodically occur in 
each year, is wanting, and the corres- 
ponding expansion, when needed, is for 
similar reasons rendered impracticable, 

The embarrassments attending these 
conditions is illustrated by the state of 
the money market during the closing 
months of the period covered by this re- 
port. 

During recent years relief has been af- 
forded through the operations of the 
Treasury Department in the purchase, 
at opportune dates, of unmatured bonds 
with its surplus revénues. It is evident, 
however, that relief from this source can- 
not be safely relied upon in the future, 
for diminished revenues or increased ex- 
penditures, either of which may unex- 
pectedly occur, would render such ex- 
traordinary disbursements impossible. 
Attention is called to the non-elastic 
character of the currency as at present 
constituted, in order that some consider- 
ation may be given to measures calcu- 
lated to remove the evil which is evi- 
dently being aggravated by the with- 
drawal of national-bank notes. For 
reasons given elsewhere in this report, a 
discussion by the comptroller of the 
various measures now pending in con- 
gress, looking to the adoption of some 
new plan for note issues by national 
banks, is deemed inopportune. 

It is pertinent, however, to invoke the 
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favorable consideration by congress of 
the measure discussed at some length 
elsewhere in this report and now upon 
the calendar in both houses. 

The comptroller desires to make grate- 
ful acknowledgment of the. conspicuous 
fidelity, faithfulness and efficiency which 
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has ‘characterized the services of those 


with whom he has been associated in 
conducting the affairs of this bureau. 
The unremitting labor incident to the 
preparation of the statistical information 
herewith submitted, although unusually 
severe, has been most cheerfully per- 
formed at much personal sacrifice. 


THE REPORT OF THE SECRETARY OF THE TREASURY. 


As the report of the secretary of the 
treasury for the fiscal year ended June 
30,1890, appears in full in many news-, 
papers, it would be useless duplication 
of matter to do more in these pages 
than make mention of a few portions of 
possible special interest. 

The revenues of the government from 
all sources, during the year ended June 
30, were $463,963,080.55 and the expen- 
ditures $358,618,584.52. As compared 
with the fiscal year 1889, the receipts 
for 1890 increased $16,030,923.79, and 
there was an increase of $15,739,871 in 
the ordinary expenditures. During the 
year, $76,857,678.90 were used in the re- 
demption and purchase of the debt. 

Upon the money transactions of the 
government, the policy of deposit of 
government funds with national banks 
to restore money to circulation, and the 
relative merit of this policy as compared 
with the independent treasury system, 
the secretary says: 

‘*The monetary transactions of the gov- 
ernment have been conducted through 
the treasurer of the United States, nine 
sub-treasury officers and 275 national 
bank depositaries. The numberof such 
depositaries on November 1, 1890, was 
204. 


The amount of public moneys held by 
national-bank depositories, including 
those to credit of the treasurer’s general 
account and disbursing officer’s balances 
on March 1, 1889, was $48,818,991.63, 
which, being largely in excess of the 
needs of the public service, I have en- 
deavored, as far as practicable, to reduce 
to the amount necessary to be kept with 
such depositaries for the business trans- 
actions of the government. To accom- 
plish this purpose without seriously dis- 
turbing the business of the people, who 
may have been borrowers of these de- 
positaries, by any sudden withdrawal of 
large amounts, each depositary holding 
any public money, in excess of that 
needed, was notified on November 30, 
1889, to transfer to the sub-treasury on 
or before January 15, 1890, an amount 
equal to ten per cent. of the excess, or, 
if preferred, the whole amount could be 
transferred at once. This gave ample 
time for the adjustment of any business 
changes made necessary by the with- 
drawal of funds, and resulted in a re- 
duction of about $9,000,000. A similar 
notification was given January 28, 1890, 
allowing until March 1, 1890, to make 
the transfer, which resulted in a reduc- 
tion of about $6,000,000. No turther 
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notifications for withdrawals have yet 
been made, but the holdings of the de- 
positaries have been further reduced by 
the purchase and redemption of United 
States bonds held in trust as security 
for deposits, and the payment of the de- 
posits, with these depositaries, from the 
proceeds of the purchase or redemptions, 
so that on November 1, 1890, the amount 
held by banks was $29,937,687.68, a re- 
duction since March 1, 1889, of $18,- 
881, 303.95. 

The entire amount thus withdrawn 
from the banks was in excess of the 
needs of the public service with those 
depositaries, and was used in payment 
of United States interest-bearing bonds 
purchased either from the banks relin- 
quishing the deposits, or from others, 
and resulted in asaving to the govern- 
ment, by reason of the purchase of these 
bonds, and the consequent stoppage of 
interest, of about $400,000 per annum. 
Such withdrawal also increased the cir- 
culation, for in no case was a bank al- 
lowed to hold public funds to the amount 
of the market value of the United States 
bonds furnished as security therefor. 
On 4% per cent. bonds a balance equal 
to par was allowed, and on 4 per cent. 
bonds a balance equal to 110 per cent. 
of face value, so that for each $100,000 
withdrawn from the banks, payment 
from the treasury was made for like 
amount of bonds, with premium at an 
average rate of 105} for 44 per cent. 
and 127 for 4 per cent. bonds, thus re- 
turning to the channels of trade the 
amount of the deposit, and from $5,000 
to $17,000 additional on each $100,000. 
The increase of circulation by these 
operations was about $2,000, 000. 

The amount now held by the national 
bank depositaries is still in excess of the 
requirements of the public service, and 
further withdrawals will be made when- 
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ever it can be done without detriment to 
business interests. 

Some of the objections, believed to be 
conclusive, against this method of res- 
toring the surplus to circulation, were 
stated specifically in the secretary’s last 
annual report. Subsequent experience 
has confirmed the convictions then ex- 
pressed, that this policy is unwise and 
inexpedient, and should never be em- 
ployed except as a last resort. 

During the recent financial stringency 
the secretary was frequently urged to 
adopt this method of reducing the 
surplus, but he declined to do so for the 
reasons stated in said report, and also 
for the further reason that such relief 
was wholly impracticable to meet a sud- 
den emergency. The law does not per- 
mit the transfer of money once covered 
into the treasury, to banks for commer- 
cial purposes, and it specifically forbids 
such transfer of money received from 
customs duties. The only authorized 
method of making such deposits is to 
designate certain banks as depositaries 
of public moneys, after which they may 
deposit United States bonds to the 
amount designated, and then be author- 
ized to receive such funds as may be 
thereafter collected under the internal 
revenue laws. This is necessarily a 
very slow process, which would require 
several weeks, if not months, to produce 
any substantial effect upon the circula- 
tion. Such a policy would certainly 
prove a most unsatisfactory way of 
affording relief to the business in- 
terests of the country in an impending 
commercial crisis. 

There are doubtless some defects in 
the independent treasury system, but 
an experience of forty-four years has, in 
my judgment, fully demonstrated its 
superiority to the bank-deposit . policy, 
which it superseded. In the annual 
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report of the secretary of the treasury 
for the year 1857, will be found a very 
forcible statement of the relative advan- 
tages of the two systems in their ability 
to meet commercial crises, as illustrated 
in 1837 under the bank-deposit policy, 
and in 1857, when the independent- 
treasury system was in full operation. 


The operations of the independent-treasury system 
in ordinary times, have been found by experience emi- 
nently successful. The danger of loss from unfaithful 
and inefficient officers, the expense of conducting its 
operations, without the intervention of bank agencies, 
its deleterious effects upon commercial progress and 
the general business of the country—all of which 
were apprehended by the opponents of the measure at 
the time of its adoption—have been demonstrated to 
be unfounded. It only remained to encounter a com- 
mercial crisis like the present to vindicate the justice 
and wisdom of the policy against all cause of complaint 
or apprehension. A bcief comparison of the opera- 
tions of the treasury department during the suspen- 
sion of 1837 and the present time will place the subject 
before the public mind in the most satisfactory man- 
ner. 

On the 30th of June, 1837, immediately after the gen- 
eral suspension, the deposit banks held to the credit of 
the treasurer of the United States, and subject to his 
draft, the sum of $24,994,158.37—a larger amount in pro- 
portion to the receipts and expenditures of the govern- 
ment than there was in the treasury at the time of the 
suspension by the banks the present year. The funds 
of the government being then under the control of the 
banks, and they, either unwilling or unable to pay, the 
government was placed in the anomalous condition of 
having an overflowing treasury, which it was seeking 
to deplete by distribution of deposits with the States 
and yet unable to meet its most ordinary obligations. 

* * ® * 

The effort of the government to withdraw its deposits 
and get control of its funds was felt as an additional 
blow aimed at the banks. Every dollar which could 
thus be withdrawn from the vaults of the banks dim- 
inished to that extent their ability to afford relief to 
the customers. Their loans had to be contracted, and 
the demand made by them upon their debtors for set- 
tlement increased the pressure already felt in the 
money market, and thereby added to the general panic 
and want of confidence, which are the usual attendants 
of a monetary crisis. The government was not only 
embarrassed for want of its money, but in the effort 
to obtain it became obnoxious to the charge of adding 
to the general distress, which many persons thought it 
was its duty torelieve, Toavoid arecurrence of these 
difficulties, the plan of separating the government 
from allconnection with the banks was suggested, and 
in 1846 was permanently adopted. The resultis before 
the country in the occurrences of the last few weeks. 
The banks, as in 1837, have suspended specie payments, 
but the analogy ceases there, so far as the operations 
of the treasury department in its disbursements are 
concerned. The government has its money in the 
hands of its own officers, and in the only currency 
known to the Constitution. It has met every liability 
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without embarrassment. It has resorted to no expe- 
dient to meet the claims of its creditors, but with 
promptness pays each one upon presentation. If the 
contrast between the operations of 1837 and the present 
time stopped here it would be enough to vindicate the 
policy of the independent-treasury system; but it does 
not. The most remarkable feature distinguishing the 
two periods has reference to the effect upon the com- 
mercial and general business interest of the country 
produced by the general operations of the independ- 
ent treasury. It is the relief which has been afforded 
to the money market by the disbursements in specie 
of the general government. In 1837 the demand of the 
government for its funds with which to meet its obli- 
gations weakened the banks, crippled their resources, 
and added to the general panic and pressure. In 1857 
the disbursements by the Government of its funds, 
which it kept in its own vaults, supplied the banks with 
specie, strengthened their hands, and would thus have 
enabled them to afford relief when it was so much 
needed,if they had been in a condition to do it. 


This item of history, and the many 
subsequent operations of the independ- 
ent-treasury system, under like circum- 
stances, are commended to the careful 
consideration of those persons who now 
insist upon its repeal, and upon areturn 
to the old bank-deposit policy. It is 
worthy of observation, also, that the 


policy of affording ‘‘ relief to the money 


” 


market,” now so much criticised in cer- 
tain quarters, is by no means a new 
thing. It has been the uniform policy 
of the government, when possible, in all 
commercial crises, from 1846 to the 
present time. The difficulty which the 
department has encountered duriug the 
last year in withdrawing a part of our 
present bank deposits, even by the care- 
ful and conservative methods adopted, 
and at times when there was no financial 
pressure, gives some conception of what 
those difficulties would be in making 
such withdrawals in times of stringency 
and commercial distress. The experien- 
ces of 1837, related in the above quota- 
tions, would be repeated, more or less, 
in every commercial crisis.” 

Upon the subject of circulation, the 
secretary furnishes interesting tables to 
exhibit the comparative amounts of the 
various kinds of money in actual circu- 
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lation, at several different periods, exclu- 
sive of money in the treasury. Concern- 
ing silver, the secretary re-states his 
proposition of last year, describes the 
law actually enacted, compares the en- 
acted law with the law proposed by him, 
and states the operations under the new 
law. Regarding the decline in price, 
the secretary says: 


Notwithstanding the fact that the advances in 
the price of silver following the passage of the 
law has not been maintained, the secretary ven- 
tures to express the belief that the new silver act 
is a great improvement over the law repealed, 
and that its beneficial results will eventually 
commend it to general approval. As yet the 
period of time has been too brief to really test 
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the merits of the law, and the permanent effect 
which it will have on the price of silver. 

One thing is certain, that it has been the means 
of providing a healthy and much needed addition 
to the circulating medium of the United States, 


The report presents figures showing 
the coinage of the mints during the 
year, the largest during the history of 
the country; the amount of silver pur- 
chased; the price of silver; the imports 
and exports of the precious metals; the 
yield of the mines of the United States; 
the coinage of the world; and much 
other statistical matter, which of course 
are readily accessible without publication 
here. 


LEGAL DECISIONS. 


—_——_ 


BANK AND DEPOSITOR—TRUST 
DEPOSIT—APPLICATION TO 
DEPOSITOR’S DEBT. 


Court of Appeals, New York, Second De- 
vision, October 28, 1890. 


Straus et a/v. TRADESMEN’S NATIONAL 
BaNnkK OF NEw York. 


1. A bank, in which a certified check is deposited by 
the holder, to the credit of a customer of the bank for 
the special purpose, of which the bank has notice, of 
meeting a check drawn by the customer in favor of the 
depositor of the certified check, has no right to apply 
any part of the amount of the certified check to a debt 
due it from its customer to whose credit the certified 
check is deposited. 

2. Where the depositor notified the receiving teller of 
the application to be made of the certified check, evi- 
dence of the president of the bank as to when he first 
heard of the transaction is incompetent. 

Affirming 47 Hun, 633, mem. 


Appeal from supreme court, general 
term, first department. 

E Countryman, for appellant. Zdwin 
B. Smith, for respondents. 


Brav.ey, J. The action was brought 
against the appellant, the Tradesmen’s 
National bank, and the Hanover National 
bank of New York, and its purpose orig- 
inally was to restrain the former from 
transferring or presenting for payment, 
and the latter from paying, a check drawn 
by the plaintiffs upon the Hanover bank 
for $11,787.50, which had been deposited 
with the Tradesmen’s bank to the credit 
of Hiram Dixon. The claim to such re- 
lief was predicated upon the. alleged 
ground that the check was so deposited 
to produce a fund to the credit of Dixon 
to pay a check drawn by him upon that 
bank for $11,775; and that the bank last 
mentioned sought to apply sufficient of 
the amount so placed to the credit of 
Dixon in payment of a debt or balance 
due from him to it of upwards of $800. 
The matter being partly adjusted by ap- 
plication upon the Dixon check of the 
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proceeds of the plaintiffs’ check in excess 
of the amount of such debit balance, the 
complaint was so amended as to reduce 
the controversy to the question whether 
the Tradesmen’s bank was entitled to 
retain from the fund the amount so due 
itfrom Dixon. This was dependent up- 
on the nature of the credit to Dixon, and 
the character in which the bank was at 
liberty to assume that the deposit, fur- 
nishing the credit, was made. Asa rule, 
a deposit made in a bank by a person on 
general account becomes its fund, and 
the relation between the ‘depositor and 
the bank is that of debtor and creditor, 
and, in the absence of any agreement to 
the contrary, the bank is at liberty to 
apply the money upon a demand due it 
from the depositor. Bankv. Hughes, 17 
Wend, 94; tna Nat. bank v. Fourth 
Nat. Bank, 46 N. Y. 82; Bank v. Smith, 
66 N. Y. 271. This the defendant con- 
tends was the situation, and the relation 
produced by the deposit in question. 
It appears that the Dixon check in the 
Tradesmen’s bank, payable to the order 
of the plaintiffs, was drawn by him, and 
delivered to them, at their own request, 
and for their accommodation, with 
knowledge on their part that the drawer 
had no funds in the bank, and with the 
understanding that the plaintiffs would 
provide the means to meet it; and there- 
upon, and with that view, they drew 
their check upon the Hanover bank pay- 
able to the order of one of them, who in- 
dorsed it, procured it to be certified by 
that bank, and sent it to the Tradesmen’s 
bank. What took place there when the 
messenger delivered it to that bank for 
deposit to the credit of Dixon was the 
subject of conflict of evidence. But the 
trial court found that the plaintiffs’ cer- 
tified check was sent by them to the 
Tradesmen’s bank, and there deposited 
for the purpose of insuring the payment 
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of Dixon’s accommodation check; that 
the latter bank then well knew that it 
was intended forsuch purpose; and that 
such bank, at the time of the deposit of 
the check, had notice that such deposit 
was made for that purpose, and was to 
be applied to the payment of the Dixon 
accommodation check. This finding is not 
without some evidence for its support. 
The messenger by whom the plaintiffs 
sent the check to the Tradesmen’s bank 
testified that he handed the check to the 
teller of that bank, and then told him to 
apply it to the payment of a check Dixon 
had given to the plaintiffs the day before. 
For the purposes of this review, in view 
of such evidence and finding, it must be 
assumed that the defendant had notice 
that the deposit was specially made to 
supply a fund to pay the Dixon check. 
This check had been indorsed by the 
plaintiffs, and placed to their credit in 
the Hanover bank, when their check on 
that bank was certified. And, as be- 
tween them and Dixon, the latter had 
no right to divert the fund produced by 
the deposit in the Tradesmen’s bank 
from its purpose and subject them to 
liability upon the indorsement so made 
of his check. The plaintiffs’ check rep- 
resented their money, and was deposited 
with the bank to carry out their agree- 
men twith Dixon; and this being accom- 
plished they would also be relieved from 
liability as such indorsers. When the 
defendant received it, with notice that 
the deposit was made to pay a check 
given by Dixon to the plaintiffs, it was 
genied the right to treat the fund as a 
general deposit on Dixon's account; and 
it must be deemed to have been placed 
to the credit of Dixon, subject to the 
qualified purpose or trust on which the 
defendant was then advised the deposit 
was made. Van Alen v. Bank, 52 N. Y. 
1; People v.City of Rochester, 96 N. Y. 32; 
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National Bank v. Insurance Co., 104 U. S. 
54- 

The omission in the deposit slip to 
make any reference to the purpose of the 
deposit, otherthan that it be made to the 
credit of Dixon, was only a circumstance 
bearing upon the disputed question of 
fact, upon which the weight of evidence 
must here be treated as conclusively dis- 
posed of in the court below. The pres- 
ident of the defendant, as a witness in 
its behalf, was asked when he first heard 
of any claim on the part of the plaintiffs 
that, at the time of the deposit of their 
check, the receiving teller was told it 
was to meet a particular check, and on 
objection being taken his answer was ex- 
cluded and exception taken. There is 
no support for the contention that this 
waserror. This transaction of making the 
deposit by the plaintiffs’ messenger was 
with the teller only, and when the pres- 
ident first heard that it was claimed to 
have been made for a special purpose 
was immaterial. It could have no legit- 
imate bearing upon the question whether 
any or what communication was made to 
the teller at the time of the delivery to 
him of the check for credit, qualifying 
its purpose. None of the defendant’s 
exceptions were well taken. The judg- 
ment should be affirmed. All concur, 
except Haicurt, J., absent. 


PROMISSORY NOTE—USURY — 
BONA FIDE HOLDER. 


Court of Appeals of New York, Second 
Division, October 28, 1890 


CLAFLIN ef a/v. Boorvum ef al. 


1. A note payable to the maker’s own order, and by 
him placed with a broker, to be disposed of for the 
maker’s benefit, is usurious when sold at a discount 
which amounts to more than the legal interest, and is 
void under 4 Rev. St. N. Y. (8th E.) p. 2513, §5, declar- 
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ing all bills, notes, and other obligations on which 
more than the legal rate of interest is taken and re- 
served, to be void. 

2. Such note is not validated ‘by passing into the 
hands of an innocent purchaser for value. 


Appeal from the judgment of the gen- 
eral term of the supreme court in the 
first judicial department, affirming a 
judgment entered upon the verdict of a 
jury, and also affirming an order deny- 
ing a motion for a new trial. The ac- 
tion was brought upon two promissory 
notes for $5,831.92 each, dated respect- 
ively, August 12 and August 26, 1882, 
made by the defendants under their firm 
name of Boorum & Pease, and pay- 
able to their own order, four months 
after date. The defenses interposed 
were fraudulent diversion, and usury. 
Upon the trial, it appeared that said 
notes, although bearing the dates above 
mentioned, were not in fact made until 
September 5, 1882, when they were de- 
livered by the defendants to one Alonzo 
Follett, a note broker, for sale at a rate of 
interest not exceeding six per cent. per 
annum. Evidence was given tending tu 
show that Follett discounted the notes 
himself by agreeing to lend to the de- 
fendants the amount thereof, less legal 
interest, and crediting the same in an 


account that he had with them upon his . 


books. The jury found, however, upon 
a conflict of evidence, that he never 
owned the notes, and that his only con- 
nection therewith was as a note broker. 
Follett sold the notes to one Seney, be- 
fore they had had an inception, at a 
discount which made the interest re- 
served amount to ro per cent per annum, 
and shortly afterwards failed, owing the 
defendants not only the entire proceeds 
of the notes in question, but also the 
proceeds of several others, aggregating 
a large sum, that had been intrusted to 
him for sale under similar circumstances. 
It also appeared that he had been em- 
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ployed for several years by the defend- 
ants, and many other firms in good 
credit, to sell their accommodation pa- 
per on the best terms that he could, but 
not to exceed the legal rate of inter- 
est. He opened accounts with his prin- 
cipals, in which he credited to them the 
proceeds of notes when sold, less his 
commissions, and charged to them the 
checks which they drew upon him. Be- 
fore he failed, he had become largely 
indebted to those who had employed 
him, and, in order to keep up his credit 
and induce them to let him have more 
notes to sell, he frequently credited the 
proceeds of notes as if sold at or under 
the legal rate, when he had been com- 
pelled to sell them at a usurious rate. 
He even credited paper that he had 
disposed of at 24 per cent. as sold at 
from 3% to 5 per cent. He paid the 
difference himself as long as he could, 
but was soon forced to make an assign- 
ment. 

Henry. Thompson, for appellants. 
£. Parsons, for respondents. 


John 


Vann, J., (after stating the facts as 
above.) The sale of accommodation 
paper is merely a loan of money, the 
purchaser being the lender, and the seller 
the borrower. Clark v. Sisson, 22 N. Y. 
312, 316; Mewell v. Doty, 33 N. Y. 83, 
85; Lastman v. Shaw, 65 N. Y. 522, 
530; Ztedemann v. Ackerman, 16 Hun, 
307, 84 N. Y. 677; Miller v. Zeimer, 111 
N. Y. 441, 444, 18 N. E. Rep. 716. 
The notes in question had no legal in- 
ception when sold to Seney, and the 
transaction therefore, was a loan by him 
to the defendants through the agency of 
Follett. On or about the 5th of Septem- 
ber, 1882, Seney, the lender, delivered 
$5,668.30 to Follett for the defendants, 
the borrowers, and received. therefor 
their promise to pay $5,831.92 on the 
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15th of December following, and thus 
the note of August 12th was disposed 
of. About the sametime Seney delivered 
$5,645.62 to the agent of defendants for 
them, and received therefor the note of 
August 26th, which was a promise to 
pay $5,831.92 on the 29th of December 
then next. Seney thus exacted a prom- , 
ise to pay interest, at a prohibited rate, 
and the promise, by force of the statute, 
was void. 4 Rev. St. (8th Ed.) p. 2513, 
$5. Upon the delivery of the note to 
Seney, and the payment to him of said 
sums, the transaction was complete. It 
was either innocent or guilty then, 
independent of what might afterwards 
transpire. Even if Follett had subse- 
quently paid the excess of interest to 
the defendants from his own funds, it 
would not have rendered valid that 
which the statute had already condemned 
as void. An agreement to do so, 
whether expressly made, or implied from 
a previous course of dealing, could have 
no greater effect than actual payment. 
The loan, when made, wasa violation of 
the statute, and the notes were thus 
rendered absolutely void, and no subse- 
quent transaction could make them valid. 
Even if, as the plaintiffs claim, they 
purchased the notes before maturity, for 
value and without notice, they cannot 
enforce them, because the vice of usury 
follows a promissory note into the hands 
of a bona fide holder. A note, void in its 
inception for usury, continues void for- 
ever, whatever its subsequent history 
may be. It is as void in the’hands of an 
innocent holder for value as it was in 
the hands of those who made the usur- 
ious contract. No vitality can be given 
to it by sale or exchange, because that 
which the statute has declared void can- 
not be made valid by passing through 
the channels of trade. Powell v. Waters, 
8 Cow. 669; Wilkie v. Roosevelt, 3 Johns. 
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Cas. 206; Bennet v. Smith, 15 Johns. 
355, 357; Miller v. Hull, 4 Denio, 104, 
107; Miller v. Zeimer, 111 NY. 411, 
444, 18 N. E. Rep. 716. 

Even the principle of estoppel, when 
applicable, does not render such a note 
valid, although it may prevent one who 
‘has represented it to be valid from as- 
serting that it is void, to the injury of 
those who have acted in reliance upon 
the representation. After examining all 
the exceptions contained in the record, 
we find none that should reverse the 
judgment, which must, therefore, be 
affirmed. All concur except Haicut, J., 
absent. 


o-= 


BILL OF EXCHANGE—LIABILITY 
OF DRAWER—SUFFICIENCY OF 
NOTICE OF PROTEST. 


Supreme Court of Indiana, October 14, 
18go. 
Brown v. JONES, ef ai. 


1. A bill payable in 30 days, having been drawn and 
accepted on February 11th of a leap year, the last day 
of grace falls on March rsth, the 29th of February be- 
ing counted asa distinctday. Following Helphenstine 
v. Bank, 65 Ind. 582. 

2. The building designated in a bill of exchange as 
the place of payment having been unoccupied and 
closed, and no one found to whom presentation for 
payment could be made, a notice of protest is sufficient 
which states that the bill was duly presented for pay- 
ment. 

3. A bill of exchange having been drawn in one state, 
and made payable in another, the time within which 
notice of protest must be mailed is determined by the 
law of the state in which the billis payable. 

4 Anotice of protest is sufficient, though it desig- 
nates its date and that of the bill thus: “ 3-15-1884, and 2- 
11-84. ” 

5 A bill of exchange is sufficiently described in a 
notice of protest, which gives its date and amount, the 
name of the drawee, and the day of its maturity. 

6. A notice of protestis sufficient which states that 
the bill was protested at the instance of a certain bank, 
though it does not state who is the holder of the bill. 


Appeal from circuit court. Warren 


county; J. M. Rass, Judge. Action by 
the holders against the drawer of a bill 
of exchange. Judgment in the court be- 
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low against the drawer who appeals on 
the ground of error in the conclusions of 
the lower court. 

J. McCabe and £. F. McCabe, for ap- 
pellant. C. V. McAdams, for appellees. 


BERKSHIRE, J. (Omitting certain 
questions of pleading.) 

The court did not err in its conclusions 
of law. The bill was drawn on Febru- 
ary 11, 1884, and accepted on the same 
day. It was a 30-day bill. The accept- 
ance was without qualification, except 
as to the place of payment. It required 
presentation at 136 East Kinzie street, 
Chicago, Ill., which was the place of 
business of the acceptors. There were 
29 days in February, 1884; hence the 
bill was payable on the r2th day of 
March, and when the three days of grace 
are added thereto we arrive at the 15th of 
said month, which was the day on which 
the bill was presented for payment, and 
protested for non-payment, and this was 
the proper day for presentation and pro- 
test. Helphenstine v. Bank, 65 Ind. 582. 

The further point is made that there 
is a variance between the allegation in 
the complaint (which is supported by the 
special finding) and the notice which 
was given to the defendant of the dis- 
honor of the paper. The complaint al- 
leges, and the special finding so finds, ° 
that the bill was taken to the place des- 
ignated in the acceptance as the place of 
payment, and that the building was un- 
occupied and closed, and no one could 
be found to whom presentation for pay- 
ment could be made, while the notice 
states that the bill was duly presented 
for payment. There is nothing in the 
distinction attempted to be drawn. In 
legal effect, the bill was presented, and 
payment refused. At least we cannot 
see how the appellant can be prejudiced 
because of the failure of the notice to re- 
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cite the facts as they occurred. See 
Henry v. Bank, 3 Ind. 216; Tied. Com. 
Paper, § 346. 

After protesting the bill, the notary 
who executed the same mailed a notice 
thereof at the post-office in Chicago, IIl., 
to the Citizens Bank of Attica, Ind., ad- 
dressed to said bank at that place, with 
directions to said bank to forward the 
same to the appellant, his address not 
being known to the said notary. The 
said notice was mailed on the 16th of 
March, the next day after the protest 
was made, and was received by the said 
bank on the 18th of the said month, and 
mailed by the first mail going to the ap- 
pellant’s post-office after its receipt, 
and was received by the appellant on the 
20th day of said month. It is contended 
that the notice was not mailed by the no- 
tary at Chicago within the proper time. 
We think there is nothing in this objec- 
tion. The paper was payable in the 
state of Illinois; hence was controlled by 
the statutes of Illinois relating to com- 
mercial paper. 2 Daniel Neg. Inst. § 936; 
Shanklin v. Cooper, 8 Blackf. 41; Turner 
v. Rogers, 8 Ind. 139; Bryant v. Edson, 8 
Vt. 333; Andrews v. Pond, 13 Pet. 65; 
Allen v. Bratton, 47 Miss. 119; Fordyce v. 
Nelson, 91 Ind. 447; Murphy v. Collins, 
121 Mass..6. By the laws of that state 
there was a period of three days allowed 
as grace after the maturity of the bill, 
and 48 hours thereafter given to the no- 
tary in which to mail the notice; but the 
notice was mailed the next day after the 
protest, which was in time, if controlled 
by the /ex mercatoria. 2 Amer. & Eng. 
Enc. Law, 327, and cases cited. 

But it is contended that the notice was 
insufficient. It was as follows; 

‘State of Illinois, county of Cook. Chicago, 
Illinois, 3-15-1884. Sir: A Drf. for $500 on F. 


W. Pullen & Co., dated 2-11-84, payable thirty 
days after date, indorsed by , has been 
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this day by me protested for non-payment; and 
I hereby notify you that payment has been duly 
demanded, and the holder looks to you for pay- 
ment, damages, interest and costs. Doneat the 
request of the First National Bank of Chicago. 
ORVILLE PECKHAM, Notary Public. To James 
Brown.” ‘ 


It is objected that the figures ‘‘ 3-15- 
1884” and ‘‘ 2-11-84" have no legal sig- 
nificance, and that the appellant was not 
bound to take notice therefrom of the 
date at which the notice was written, or 
of the date of the paper protested. 
There is nothing in this objection. The 
appellant knew as well from the figures 
employed the dates intended as though 
the names of the months had been writ- 
ten, and that was all that was necessary. 

But it is contended that the bill was 
not so described in the notice as to give 
to the appellant the information that it 
was the paper sued on that was protest- 
ed. We think otherwise. From the 
facts stated, the appellant, if a person of 
ordinary intelligence, could but under- 
stand that the paper sued upon was the 
paper referred to in the notice, and es- 
pecially if he had drawn no other bill for 
the same amount on the same date, di- 
rected to the same persons for accept- 
ance. Upon the sufficiency of such no- 
tices, we cite the following authorities: 
Henry v. Bank, supra; 2 Amer. & Eng. 
Enc. Law, 408, and notes; Tied. Com. 
Paper, § 345; Rand. Com. Paper, § 1224. 

But it is contended lastly that the ap- 
pellant was not informed who held the 
paper, and where it could be found. 
The notice stated that the bill was pro- 
tested at the instance of the First Na- 
tional bank of Chicago, and the appel- 
lant could but understand from this that 
it held the paper; at least that he would 
ascertain its whereabouts by inquiring 
of said bank. Rand. Com. Paper, § 
1221; 2 Amer. & Eng. Enc. Law, 410, 
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411; Daniel, Neg. Inst. § 979. We 
quote this from last authority; ‘‘ The 
notice need not state who is the holder 
of the bill or note, or at whose request 
given.”” We find no error in the record. 
Judgment affirmed with costs. 


SAFE DEPOSIT COMPANY—DUTY 
TO DEPOSITOR IN RESISTING 
PROCESS. 

York Court of Appeals, October, 

1890. 


New 


Roperts v. STUYVESANT SAFE Deposit 
Company or New York. 


1. When property in the custedy of a bailee for hire, 
¢. &., a safe deposit company, is demanded by third per- 
sons under the color of legal process, it is the duty of 
the bailee to ascertain whether or not the process is 
such as requires him to surrender the property, and if 
it is not, then it his right and duty to refuse such sur- 
render, and to offer such resistance to the taking, and 
to adopt such measures for reclaiming it, if taken, as 
a prudent and intelligent man would if it had been de- 
manded and taken under a claim of right to the prop- 
erty by another without legal process. In such case 
the bailee does not discharge his duty by making mere- 
ly a formal protest against entering the place where 
the property is. 

2. While a bailee who permits the property of the 
bailor to be taken by a stranger may excuse him- 
self by showing that he yielded to legal process, the 
rule is that when the bailee is sued by the owner for 
the conversion or negligent loss of the property, it is 
not a defense or bar to the action to show that after it 
went into the possession of others, it was levied upon 
under process against the owner. If it can be shown 
that the bailor became repossessed of the property, or 
that it came into his use; or that he had the benefit of 
it, by application through regular legal proceedings, 
upon a judgment against him, such facts will go in 
mitigation of damages. 


Appeal by defendant from a judgment 
of the Supreme Court, general term, in 
the first department, affirming a judg- 
ment at circuit. 


Tra Shafer, for appellant. Chas. £. 


Miller, for respondent. 


O’Brien, J. The legal relation which 
the defendant held to the plaintiff, and 
out of which this controversy has arisen, 
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was that of a bailee or depository for 
hire. The fundamental question in the 
case is whether the defendant, upon the 
undisputed evidence in the record, dis- 
charged those duties and obligations to 
the plaintiff which the law imposed upon 
it in regard to the @are and custody of 
her property, 
poration, organized under and _ possess- 
ing all the powers conferred by chapter 
111 of the laws of 1867. 
ized to receive on deposit as bailee for 


The defendant is a cor- 


It was author- 


safe keeping and storage, jewelry, plate, 
money, securities and other valuable 
things, upon such terms and for such 
compensation as might be agreed upon 
by the said corporation and the owners 
of the property or the bailors. On the 
26th of July, 1873, the defendant deliv- 
ered to the plaintiff an instrument, in 
the form of a receipt, whereby the de- 
fendant acknowledged that it had re- 
ceived from the plaintiff, residing at 206 
West Twenty-first street, in the city of 
New York, the sum of $20 for the rental 
of safe No. 6,012 in the vaults of the 
Stuyvesant Safe Deposit Company for 
the term of one year from that date, ‘‘and 
subject to the rules of the company print- 
ed on the back of this receipt." One of 
these rules provides that ‘‘ the responsi- 
bility of this company with regard to 
property deposited in the rented safes is 
limited to the diligent and faithful per- 
formance of their duty by the officers 
and employes of the company.” An- 
other provided that no person would be 
allowed inside the vaults for the purpose 
of opening any safe therein except the 
renter, or his substitute, named in the 
books of the company, and that two per- 
sons would not be allowed to enter the 
vault at the same time unless personally 
known to one of the defendant's officers. 
The plaintiff was furnished with a key 


to the safe thus rented, as provided for 





THE BANKING LAW JOURNAL. 


by the rules, and she placed a tin box in 
it for the purpose of holding such prop- 
erty as she desired to place therein. 

On the 15th of October, 1873, the 
plaintiff had in this box, which was 
locked up in the safe rented from the de- 
fendant, a large sum of money, some 
‘fourteen United States bonds, and also 
numerous other bonds issued by various 
railroad and telegraph companies, the 
whole amounting to over $40,000 in val- 
ue. On that day the recorder of the 
city of New York issued a search war- 
rant under his own hand and seal, recit- 
ing that complaint had been made to him 
on oath by one Pinkerton, that about 
December 10, 1872, one hundred United 
States bonds, of the par value of $75,000, 
and four Louisvillé Water bonds, of $1, - 
ooo each, had been feloniously stolen and 
carried away from the Third National 
Bank of Baltimore by certain persons 
named in the warrant, as was suspected, 
and that said property was then con- 
cealed in three certain boxes or safes in 
defendant's vaults, one of which was the 
box or safe rented by the plaintiff. The 
warrant, which was directed tothe sher- 
iff of the city and county of New York 
or to any policeman of the municipal 
police of said city, then commanded the 
officers to whom it was addressed to dil- 
igently search in the day time the said 
boxes or safes in the said premises where 
the said property was suspected to be 
concealed, and, when found to bring the 
same before him to be dealt with accord- 
ing to law. Armed with this warrant, a 
police captain, accompanied by another 
police officer and by Pinkerton, and a 
person prepared to break into the safe, 
appeared at the defendant’s place of 
business and demanded access to the safe 
used by the plaintiff. It is found that 
the defendant’s officers protested against 
the proposed action of these parties, but 
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they made no other resistance and they 
furnished the officers with the means of 
identifying the safe in which the plain- 
tiff's property was, and pointed out the 
safe to him, and the officer then broke it 
open and removed the tin box from the 
safe. After the formal protest on the 
part of the defendant’s officers no at- 
tempt was made by them to interfere 
with the officers, who expressed a deter- 
mination to enter the safe by force. A 
list of the contents of the box was made 
by one of the defendant's officers and 
the police. There was found in it over 
$9,000 in money, besides the railroad 
and telegraph company ,bonds, but 
nothing corresponding to the property 
described in the search warrant, except 
14 United States bonds, and as to these 
the warrant contained nothing that 
would enable any one to identify them 
by number, date, issue or otherwise, as 
the stolen property or any part of it 
which was described in the warrant. 
The officer carried all the contents of the 
box away, and instead of bringing it to the 
recorder who had issued the warrant and 
before whom it was returnable, and who 
had power to inquire in regard to the 
ownership of the property, the officers 
delivered the box and its contents to the 
district attorney. It does not appear 
that any investigation was ever made to 
ascertain whether any of the property 
thus carried away was, in fact, stolen. 
There is no proof or finding in the case 
that it was; and the defense of this act- 
ion proceeded upon the theory that it, in 
fact, belonged to the plaintiff. 

The defendant’s officers were not taken 
by surprise when the police captain and 
his associates appeared, and upon au- 
thority of a.search warrant, demanded 
admission to the vaults. It appears that 
a day or two before one of the assistants 
of the district attorney called at the de- 
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fendant’s place of business and inquired of 
the book-keeper if the plaintiff’s husband 
and another man had safes in the vaults. 
The book-keeper refused to answer the 
question, and upon such refusal he was 
informed by the assistant, in substance, 
that he would show him that he ‘‘ must 
tell;’’ the next day the book-keeper was 
served with a subpoena by the district 
attorney to testify before the grand jury, 
and to have with him all the books and 
papers of the defendant containing the 
names of depositors in the safes or vaults 
of the company. The book-keeper then 
consulted the president and they con- 
cluded that it would not do to bring the 
books into court, but that they would 
take a memorandum from them of the 
names of the parties, and in this way the 
district attorney became informed that 
the plaintiff also had a safe in the vaults 
of the defendant. 

The defendant’s officers were not 
bound to resist the execution of the war- 
rant by the employment of force, but the 
warrant offered no excuse or justification 
for the removal of property from the de- 
fendant s custody that was not described 
therein, and hence in this case the police 
had no right to remove any of the plaint- 
iff's property found in the safe, except 
possibly the United States bonds. As 
to all the other property, the defendant 
could have used such means to prevent 
its removal as would be proper and jus- 
tifiable in case the same parties attempt- 
ed to remove it without having any war- 
rant or legal authority whatever. In 
carrying away property not called for by 
or described in the warrant, the police 
and other persons assisting them were 
trespassers, and we think that the defend- 
ant’s officers neglected to make such op- 
position to the trespass as they could 
and should have made under all the cir- 
cumstances. The police could not have 
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properly proceeded to execute the war- 
rant without first exhibiting it, or at 
least stating its contents, and it must be 
assumed that they would have done so 
if requested. There is no proof and no 
finding that after the safe was broken 
open and the tin box found to contain 
property not mentioned in the warrant 
that the defendant’s officers called the 
attention of the police to this fact or for- 
bid its removal. Indeed, none of the 
defendant’s officers asked to see the war- 
rant, or informed themselves in regard 
to its contents, or took any means to as- 
certain whether the contents of the box 
or any part of it was called for by the 
process under which the police assumed 
to take possession of the property and 
remove the same from the defendant's 
custody. They made no attempt to no- 
tify the plaintiff of what had transpired, 
although they had her name and address, 
and she resided not more than three- 
fourths of a mile distant. They made 
no attempt to procure a return of the 
property which seems to have been de- 
livered to the district attorney, instead 
of bringing it before the recorder, ac- 
cording to the command of the warrant, 
to be ‘‘ dealt with according to law.” 
We think that the defendant’s officers 
neglected to exercise in the care and 
keeping of the property which the plain- 
tiff had confided to their charge that de- 
gree of diligence and fidelity to which 
they were bound by the terms of the con- 
tract under which the property was de- 
posited in the defendant’s vaults, as well 
as by the legal relations which they then 
assumed to the plaintiff. Ouderkirk v. 
C. N. Bank, 119 N. Y. 263; Jones v. 
Morgan, 90 N. Y. 4. It is, no doubt, 
true that a bailee for reward, such as the 
defendant was, may excuse himself for 
a failure to deliver the property to the 
bailor when called for by showing that 
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the property was taken out of his cus- 
tody under the authority of valid legal 
process, and that within a reasonable 
time he gave notice of that fact to the 
owner; Sliven etc. v. Hudson River R. R. 
Co., 36 N. Y. 403; Western Transporta- 
tion Co. v. Barber, 56 N. Y. 544; Van 
Winkle v. U. S. M. S. S. Co., 37 Barb. 
122; Livingston v. Miller, 48 Hun. 232; 
Stiles v. Davis, 66 U. S. (1 Black), ror. 
But in this case the persons who took the 
property had no process that authorized 
them to do so, and hence the defendant 
had the right to make such resistance to 
it as they would have had if the same 
parties attempted to take it without any 
process whatever, and if overcome by 
surprise and force they could pursue and 
reclaim it by legal proceedings or other- 
wise in the same manner as if the search 
warrant had not been procured. When 
property, in the custody of a bailee for 
hire, is demanded by third persons, un- 
der color of process, it becomes his du- 
ty to ascertain whether the process is 
such as requires him to surrender the 
property, and if it is not, then it is his 
right and duty to refuse, and to offer 
such resistance to the taking and adopt 
such measures for reclaiming it, if taken, 
asa prudent and intelligent man would if 
it had been demanded and taken undera 
claim of right to the property by another 
without legal process. 

The defendant did not discharge the 
duty that it owed to the bailor and own- 
er of the property by merely making a 
formal protest against entering the vaults 
where the property was. A person who 
would allow his own property to be taken 
from him under like circumstances, and 
without doing more to prevent such a 
result or to repossess himself of it, when 
taken, could scarcely be called a prudent 
man, It follows that the defendant has 
not shown that the property was taken 
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from its possession by legal process so 
as to excuse its loss. The answer pre- 
sents another very important question 
arising out of transactions in regard to 
this property after it was taken from the 
possession of the defendant. It seems 
that while the property was in the cus- 
tody of the district attorney it was levied 
upon by parties who were or claimed to 
be creditors of the plaintiff. The answer, 
as amended before and at the trial, avers 
the commencement of four different act- 
ions against the plaintiff in which attach- 
ments were issued and levied, judgments 
recovered on some of them, and levies 
made upon the property in question and 
sales thereunder and an application of 
the proceeds upon the judgment of some 
of them. The case was tried by the 
court without a jury, and while the find- 
ings state the commencement ef the act- 
ions, the issuance of attachments and 
levy thereunder, the entry of judgment 
and levy of execution, there is no distinct. 
finding that the proceeds were applied 
upon a judgment against the plaintiff. 
While a bailee, who permits the prop- 
erty of the bailor to be taken by a stran- 
ger, may excuse himself by showing that 
he yielded to the power of legal process, 
it does not follow that a seizure under 
such process, after the bailee has negli- 
gently allowed the property to pass into 
the hands of trespassers or persons who 
have no right to it, will be any protection 
to him in an.action by the owner. When 
the defendant permitted the property to 
be taken from its custody without using 
proper diligence and care to retain or 
reclaim it; the plaintiff's cause of action 
accrued and could not be defeated by 
the action of parties seeking to establish 
claims against the owner. The rule in 
such cases seems to be that when a bail- 
ee is sued by the owner for the conver- 
sion or negligent loss of the property 
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bailed, it is not a defence or bar to the 
action to show that after it went into 
the possession of others it was levied up- 
on under process against the owner. If it 
can be shown that the bailor became re- 
possessed of the property, or that it came 
to his use, or that he had the benefit of it 
by application through regular legal pro- 
ceedings upon a judgment against him, 
such facts will go in mitigation of dam- 
ages; 2 Green. Ev. § 276; Ballv. Liney, 
48 N. Y. 6; Wehle v. Butler, 61 N. Y. 
245, 249: Hammer v. Wilsey, 17 Wend. 
91; Ottis v. Jones, 21 Wend. 394; Higgins 
v. Whitney, 24 Wend. 379; Sheny v. 
Schuyler, 2 Hill, 204; Zyon v. Yates, 59 
Barb. 237; Sprague v. McKenzie, 63 1d. 
60; Peak v. Lemon, 1 Lans. 295; Pierce 
v. Benjamin, 14 Pick. 356. 

We do not think that the mere levy of 
an execution or attachment upon the 
property by acreditor of the owner while 
it is in the possession of the tort feasor 
is available as a defense or in mitigation. 
It must be shown that the owner has the 
benefit of it in such a way as to operate 
in law as a restoration of the property. 

None of. the authorities that have been 
brought to our attention maintain the 
proposition that to show a levy alone is 
sufficient, and such a rule could not be 
supported in reason or justice. 

' The principles that apply in such cases 
were stated by Earl, J., in Bad/ v. Liney, 
supra, as follows: 


‘* After a conversion of property, the title still 
remains in the owner, and the property can be 
taken from the wrongdoer, upon an execution 
against the owner, and sold, and the proceeds 
applied upon his debt, and the owner will thns 
have the benefit of the property; and in such a 
case the wrondoer can set up the seizure and sale, 
not aS an entire defense, but in mitigation of 
damages, for the reason that it would be unjust 
for the owner to recover the value of the proper- 
ty after he has thus had the benefit of it. It is 
not the fact of the seizure that gives the defense, 
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but that it has been seized under such circum- 
stances that the owner has had, or could have, 
the benefit of it.” 5 


Three of the judgments set up in the 
answer were shown at the trial to have 
been ‘reversed and discontinued, and, of 
course, upon such termination of the 
suits the attachments and executions fell 
with them. If any of the property in 
question was applied upon such judg- 
ments, the plaintiff therein would be 
compelled to make restitution, and it is 
difficult to see how the defendant could 
derive any greater measure of protection 
from these suits, and the process and 
judgments therein, than the parties 
themselves could, had the plaintiff 
brought an action against them to recov- 
er the property or its value. 
suit the parties who had taken or appro- 
priated the property could not justify or 
defend under process or judgments that 
had been reversed or set aside, and the 
same rule would apply to the defendant. 
There was,: however, one of the judg- 
ments in force at the time of the trial. 
That was recovered for less than $10,000, 
and the court found that the property in 
question, when taken, was worth about 
$43,000, but, as before remarked, it is 
not found that any of the proceeds of the 
property were applied to the satisfaction 
of this judgment, though there is evi- 
dence that would warrant that conclu- 
sion. 

The counsel for the plaintiff requested 
the court to make numerous findings of 
fact and law in regard tu the manner in 
which the attachments and executions 
were served and the levy made, the dis- 
solution of the attachments, the revers- 
al of the judgments, and discontinuance 


of the actions, which the court refused, 
on the ground that they were immaterial. 


Some of them doubtless were, but many 
of them were not, and consequently 


In such a 
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should have been found, as there was no 
dispute in the evidence in regard to them. 
As to the judgment, which was in force 
at the time of the trial, it was'claimed by 
the plaintiff's counsel to have been en- 
tered upon dn offer by an attorney for the 
plaintiff without authority for that pur- 
pose, and in fraud of her rights; that 
the execution thereon was issued after 
the attachment was dissolved, and that 
it directed the sale of the attached prup- 
erty in the same manner as if the attach- 
ment was in force; that the execution 
was issued to a person who had no au- 
thority to serve it or to sell the property, 


‘and that the sale thereunder was itself 


fraudulent and unfair. There was evi- 
dence to support some of these claims, 
and the court was requested to make 
specific findings thereon, which requests 
were refused, and for the same reasons 
as the others. The plaintiff had a right 
to distinct findings as to the amount ap- 
plied upon any of the judgments, the 
existence of the judgments themselves 
and of the’attachments and executions, 
the manner in which any levy relied up- 
on by the defendant was made, and 
whether any lien was acquired under 
them, and whether the person who made 
the sale had authority for that purpose. 
Without such findings, or at least some 
of them, it could not be legally deter- 
mined that the property came to the 
plaintiff's use, or that she had the benefit 
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thereof as that result depended upon the 
extent to which judgments existing 
against her, and not reversed or set 
aside, had been extinguished. 

In this condition of the case it would 
be manifestly impracticable for us to at- 
tempt to decide what effect is to be giv- 
en to the suits and proceedings therein 
which were instituted against the plaint- 
iff after the property was taken from the 
defendant and while in possession of the 
district attorney. None of these ques- 
tions are alluded to in the opinion of the 
general term, and so far as they were 
passed upon at all by the trial court, it 
seems to have been upon the theory that 
it was sufficient for all the defendant’s 
purposes to show the issuing of the pro- 
cess and a seizure of the property there- 
under. Whether these suits and the 
proceedings in them are available to the 
defendant, in mitigation of damages, 
and to what extent, are questions to be 
settled upon another trial or upon fuller 
findings of fact. 

As we are constrained to differ from 
the courts below in the conclusion that 
the defendant performed its duty, with 
reference to the property which it held 
as bailee, we cannot say, as the case now 
stands, that the plaintiff was not preju- 
diced thereby. 

The judgment should be reversed and 
a new trial ordered; costs to abide the 
event. Allconcur. Judgment reversed. 


ABSTRACTS. 


Loan OF MOoNEY—LENDER’S KNOWLEDGE 
oF ILLEGAL Use—EFFrect on REcov- 
ERY. 


Mere knowledge on the part of a per- 
son loaning money, that the borrower 
intends to use it by engaging in the pur- 
chase of options on grains in the market 
of another state, or investing it in wa- 
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gering or gambling contracts, will not 
defeat a recovery. 

Jackson et al v. City National Bank, Su- 
preme Court of Indiana, Oct. 10, 1890. 


Minnesota. 


PromissorRY NotrEs—RENEWAL— INCLU- 
SION OF CoMPOUND INTEREST—USuURY 
—EXTENSION. 


1. E owed S upon notes bearing 12 
per cent. interest. Some years after 
they became due, these notes were taken 
up, and new ones given in their stead. 
The new notes were for an amount made 
up by taking what was actually due on 
the prior notes, and adding to it an 
amount arrived at by computing on the 
old notes compound interest at the rate 
of 18 percent. per annum. /eé/d, that, 
to the extent of the excess of interest 
thus arrived at, the new notes, if not 
usurious, were without consideration. 
Following Daniels v. Wilson, 21 Minn. 
530, and distinguishing Martin v. Lennon, 
19 Minn. 67, (Gil. 45.) 

2. E owed S upon notes part due, 
bearing interest after due at the rate of 
12 percent. per annum. They agreed 
to extend the time of payment for one 
year, at 8 per cent. interest. He/d, that 
E’s agreement to forego his right to pay 
at any time, and to keep the money for 
a year, at the rate specified, was a valid 
consideration for the extension of time, 
and S’s promise to accept for its use the 
rate specified. 

Simpson v. Evans etal. Supreme Court 
of Minnesota, November 1, 1890. 


Wisconsin. 
ACCOMMODATION INDORSER— RELEASED 


BY EXTENSION OF TIME OF PAYMENT. 


In an action by a bank against the ac- 
commodation indorsers of two promis- 


sory notes, who had waived process and 
notice, it appeared that after their ma- 
turity the maker paid the interest in ad- 
vance for an extension. The maker 
testified positively that the cashier of 
the bank agreed to give an extension if 
he would pay the interest in advance, 
but the cashier testified that he never 
intended to grant it unless assented to 
by the indorsers, and that he so informed 
the maker. No demand for payment 
was made, however, until the expiration 
of the period of extension, and defend- 
ants, the indorsers, were never notified 
that the time of payment was extended, 
and in no way assented to it. Held, 
that the evidence did not support a ver- 
dict against defendants, as it clearly 
showed the time for payment was ex- 
tended without their assent, and for 
valuable consideration. 

Batavian Bank v. McDonald, et al. Su- 
preme Court of Wisconsin, October 14, 
1890. 


Texas. 


FRAUDULENT Discount oF Notre—En- 


FORCEMENT. 


A cashier of a bank became assignee 
for the benefit of creditors, and as such 
sold certain lands, receiving part of the 
price in cash and part in a note. He 
made an entry on the bank’s books, 
showing a discount of the note, and a 
deposit of the amount to his credit as 
assignee. Subsequently, the note was 
surrendered to the maker, and a new 
note made to the bank. There was no 
money in the bank at the time the credit 
was made, and it was insolvent, and af- 
terwards failed. The bank’s assignee 
sued on the note, and one who had suc- 
ceeded the cashier in the charge of 
the assigned estate, intervened, claim- 
ing that the pretended discount of the 
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original note, and the giving of a 
new one, was a traudulent scheme to 
place in the bank’s possession a note 
which could be used to prop up its 
failing credit. Ae/d that, if this claim 
were true, the intervenor was entitled 
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to judgment on the note, and the claim 
being supported by evidence, it was error 
to direct a verdict against him. 


Slatonv. Welborne et al. Supreme Ct. 
of Texas, October 24, 1890. 


QUERIES AND REPLIES. 


Taxation of Clearing-House Certifi- 


cates. 


New York, December 6, 1890. 


Editor Banking Law Journal. 

Dear Six:—Are not the various issues of clear- 
ing-house certificates subject to the ten percent. 
tax upon state circulation imposed by section 
3412 U. S. Revised Statutes? I would like to see 
a discussion of this in your journal. P. 

Answer.—The clearing-house certifi- 
cates are not subject to the tax. 

Section 3412 of the Revised Statutes 


is as follows: 


Every national banking association, state bank, or 
state banking association, shall y atax of ten per 
centum on the amount of notes of any person, or of any 
state bank or state banking association, used for cir- 
culation and paid out by them. 


The strongest argument which could 
be made in support of a tax upon these 
certificates would run somewhat thus: 
These clearing-house certificates are in 
effect notes, used as money by state and 
national banks for circulation, and paid 
out by them They differ only in the 
extent of the circulation, ordinary notes 
circulating at large, while the certificates 
circulate only among the banks in the 
clearing-house. Within their limited 
sphere, however, they are as effective as 
cash in making payments of balances 
due, and therefore sufficiently answer 
the description of circulation paid out by 
national and state banks, to fall within 
the tax. 

But such an argument cannot hold. 
If by any strained construction, these 


certificates can be held to fall within the 
letter of the act imposing a tax upon 
notes used for circulation and paid out, 
they clearly are not within its spirit. 
The statute is designed as a prhoibitive 
tax upon notes issued by persons or 
state banks which circulate among the 
people at large, and cannot be extended 
to embrace certificates, issued upon de- 
posit of collateral, and available in set- 
tlement of balances, only among a lim- 
ited number of banks consenting thereto. 
A further effectual negation that these 
certificates are subject to the ten per 
cent, tax arises from the fact that they 
are payable to the order of the bank to 
whom issued. Order paper is clearly 
not circulation within the meaning of 
the act. The conclusion, therefore, as 
announced at the beginning, is that 
clearing-house certificates are not sub- 
ject to taxation under section 3412. 

In connection with the subject broach- 
ed, it may be of interest to refer to one 
or two cases wherein the claim has been 
made, and judicially denied, that certif- 
icates of deposit and certified checks 
were circulation, within the meaning of 
the congressional enactment forbidding 
national banks to issue any other notes 
to circulate as money, than the bank 
notes authorized by the national bank 
act. 

Thus in the case of certificates of de- 
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‘posit, this claim was made in a case 
arising in Massachusetts, (Hunt, appel- 
lant, 141 Mass. 515), and the court said: 


“ Assuming that it (the certificate) might fall within 
the general designation of a note, it cannot be consid- 
ered asa note intended to circulate as money, within 
the meaning of the statute. It requires to be indorsed. 
It was understood not to be payable until a certain fu- 
ture date. It is not ina sum adapted for general cir- 
culation as money (the amount was $2,100.) The form 
of the instrument and incidents above mentioned, show 
that it was not intended to circulate as money between 
individuals, and between government and individuals. 
for the ordinary purposes of society.” 


Regarding certified checks, their va- 
lidity has been upheld by the supreme 
court of the United States in Merchants’ 
Bank v. State Bank, 10 Wall. 604, which 
disposes of the contention that those in- 
struments violate the congressional pro- 
hibition of the issue of other notes to 
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circulate as money, above stated. 

These references strengthen the con- 
clusion that clearing-house certificates 
are not circulating notes within the 
meaning of the taxing act. 


J. W. D., Notary, Pennsylvania.— 
Protest should have been made in the 
case described. 


Banker, lowa.—We would not advise 
loan on such security, as its validity may 
be questioned, and it may possibly be 
held worthless. 


J. S., Minnesota.—Such a transaction 
is regular and does not violate the usury 
law. 


CURRENT NEWS ANDTOPICS. 


CLEARING House Priviteces.—The Farmers’ 
Loan & Trust Company of New York have issued 
a notice announcing that the practice of having 
its checks passed through the New York clear- 
ing-house would be discontinued from the tst of 
January, 1891. Kountze Brothers, 120 Broadway 
will cease having their checks and drafts sent 
through the clearing-house on the 15th inst. 
Wells, Fargo & Co (Express) have already dis- 
continued availing themselves of clearing-house 
facilities. 


TITLE GUARANTEE & INSURANCE COMPANIES.— 
We have pleasure in directing attention to the 
advertisement of the Lawyers’ Title Insurance 
Company of New York which appears for the 
first time in this issue, and whose method of 
business has many peculiar, not to say essential, 
elements for the safety and security of its clients. 
The company submits that every one dealing 
with real estate wants to know that the title there- 
to is just what he intends to obtain, and in the 


case of an Executor, Guardian, Director or 
Trustee investing other peoples’ money that they 
must know under the penalty of personal risk 
and liability, that the title is good and un-incum- 
bered. In short, the investor wants the facts as 
to title, clearly set forth in the guarantee, as well 
as a competent and reliable legal opinion on 
such facts. Any misrepresentation of facts on 


the one hand would subject the party to pun- 
ishment for fraud, while for the legal opinion on 
the other, the lawyer is undoubtedly respon- 
sible. The company referred to, points out that 
a mere policy of title insurance, is not in itself a 
representation as to the facts nora legal opinion 
thereon; it does not advise that a title to real 
estate is good, nor profess to state and show up 
all the incumbrances upon it, but is merely a 
contract to indemnify the assured against loss 
from such defects or incumbrances as may exist; 
in short, the policy represents what the guaran- 
teeing company is willing to insure, not neces- 
sarily what an investor desires or has a right to 
take. Now no individual investor acting for 
himself cares for a variety of reasons to take a 
title subject to defects or incumbrances even 
with ample indemnity against loss covered by 
the policy, but in the case of a Trustee, Director 
&c., it is a distinct violation of duty to doso, and 
involves, as has been already said, personal risk 
and liability. To meet all these circumstances 
the Lawyers’ Company maintain that all inves- 
tors should (1) ‘‘get the most careful examina- 
tion of title possible,” (2) a competent and re- 
sponsible legal opinion on the result of such 
examination for which the counsel shall be pro- 
fessionally responsible. Both of these essential 
safeguards the Company supplies to its clients, 
supplemented by a guarantee policy affording the 
absolute indemnity which a strong and wealthy 
insurance proprietary with a large paid up capi- 
tal and whose operations are conducted under 
the supervision of the State Insurance Depart- 
ment, can alone secure. oO 








